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John Goldmark
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November 19, 2018

VIA EMAIL

Jeffrey T. Zaino

Regional Vice President
American Arbitration Association
zainoj@adr.org

Yvonne Baglini

Assistant Vice President
American Arbitration Association
bagliniy@adr.org

Re:  Request to Disqualify AAA Case Administrator Barbara Cook from Amazon Matters
Dear Mr. Zaino and Ms. Baglini:

I write on behalf of my client, Amazon Services, LLC (“Amazon”), to address troubling
experiences we’ve had with Barbara Cook, a case administrator in the American Arbitration
Association’s northeast region. As explained below, Ms. Cook has demonstrated bias against
and hostility toward Amazon—along with corresponding favoritism toward recurring counsel for
claimants in cases against Amazon—Dby repeatedly refusing to apply AAA’s rules as written
when those rules favor Amazon or burden a claimant. Thankfully, we have not had similar
experiences with other case administrators. We regret the need to raise this issue with you and
have been hesitant to do so. But unfortunately, Ms. Cook’s behavior has compromised the
integrity of AAA as a neutral forum, and we’ve lost confidence in her ability to fairly administer
arbitrations involving Amazon. As a result, we have no choice but to respectfully request that
you remove Ms. Cook from any cases in which Amazon is a party and prevent her from playing
any role in pending or future Amazon cases.

Amazon is a frequent litigant before AAA. Amazon uses various form agreements with
arbitration clauses that expressly call for application of AAA rules, including among many others
Amazon’s Conditions of Use for customers,® its agreement with millions of third-party sellers,?

1 https://www.amazon.com/gp/help/customer/display.html?nodeld=508088.

2 https://sellercentral.amazon.com/gp/help/external/G1791?language=en_US.
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and its Associates Program Operating Agreement.® A serial filer and opponent of Amazon in
these arbitrations is the New York-based law firm of Rosenbaum Famularo, P.C., which
specializes in representing Amazon third-party sellers (see
https://www.amazonsellerslawyer.com/). Ms. Cook administers a large share of cases
Rosenbaum Famularo brings against Amazon, apparently because the firm generally requests
New York as the hearing locale. Almost universally, Rosenbaum Famularo’s claims seek some
form of nonmonetary relief in addition to monetary relief; most often, the relief sought includes
damages and reinstatement of an account on one of Amazon’s services.

In a recent case brought by Rosenbaum Famularo, a different case administrator informed
the parties promptly after AAA received the demand that the claimant paid an insufficient filing
fee. Claimant paid a filing fee of $925 for a commercial arbitration. The Commercial
Administrative Fee Schedule, attached here as Exhibit A, shows that the “initial filing fee” for
claims of less than $75,000 is $925, and the filing fee for “nonmonetary claims” is
$3,500. Importantly, on page two, the fee schedule states as follows:

“Nonmonetary Claims: The non-monetary filing fee is the minimum filing fee
for any case requesting non-monetary relief. Where a party seeks both monetary
damages and non-monetary relief, the higher of the two filing fees will apply.”

(emphasis added). In the demand, the claimant sought reinstatement of a seller account in
addition to damages. Thus, the demand included both monetary and nonmonetary claims, and
under the unambiguous terms of AAA’s fee schedule, AAA’s case administrator correctly
applied the higher filing fee. When the full fee is not paid, AAA must deem the filing
incomplete. See R-4.

After learning of the claimant’s failure to pay the proper fee in this case, Amazon
contacted AAA on or about October 3, 2018 to confirm AAA would collect the proper filing fee
in all other active cases brought by Rosenbaum Famularo, all seeking nonmonetary relief.

Ms. Cook administered many of these cases, including at least eight pending matters that had not
yet proceeded to hearing. To avoid duplication, we’ve included one of those communications as
Exhibit B, which is representative. In the email, we asked Ms. Cook to “[p]lease verify AAA
will collect the proper initial filing fee before this case proceeds.”

Ms. Cook refused to respond. In one case, Core Connect Computers v. Amazon Services,
LLC, Case No. 01-18-0002-2897, the parties had a preliminary hearing call scheduled with the
arbitrator for Monday, October 8. Given that AAA’s rules deem the filing with an insufficient
fee as incomplete, it would be inappropriate to schedule an evidentiary hearing when the

3 https://affiliate-program.amazon.com/help/operating/agreement.
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claimant has not properly filed a claim. Thus, on Friday, October 5, we contacted Ms. Cook
again to state “Amazon is proceeding under the assumption that the preliminary hearing has been
suspended until the full filing fee has been paid in accordance with AAA rules.” Ms. Cook
responded within two minutes to state that she was “reviewing” the filing fee but that the
preliminary hearing would continue despite the filing defect that, under AAA’s own rules,
precluded consideration of the case. This exchange is attached as Exhibit C. For the other cases
where we’d raised the fee issue, Ms. Cook has almost universally remained unresponsive to
Amazon’s repeated requests that she apply and enforce the AAA rules.

We participated in the preliminary hearing call for the Core Connect case on behalf of
Amazon on October 8, despite our objection to its occurrence. During the call, I informed the
arbitrator that the correct fee was still unpaid, which we believed was relevant to when or
whether a hearing would be scheduled. Ms. Cook immediately interrupted me in front of the
arbitrator and admonished me for raising the issue with the arbitrator. The Rosenbaum Famularo
representative on the call confirmed with Ms. Cook that Amazon should not raise the fee issue
with the arbitrator in any case. After the call, however, we consulted AAA’s commercial rules
and confirmed that the rules expressly permit a responding party to raise the issue of an
insufficient fee with the arbitrator. See R-57(a) (“[A] party may request the arbitrator take
specific measures relating to a party’s non-payment. . . . include[ing] . . . limiting a party’s ability
to assert or pursue their claim.”). Given Ms. Cook’s position as a case administrator, we assume
she is familiar with this rule. As concerning as Ms. Cook’s positional favoritism for claimant
was the negative tone and tenor she displayed toward Amazon and its lawyers for simply asking
AAA to enforce its own rules.

We continued to wait for a response from Ms. Cook, and on October 10, we sent an email
to Ms. Cook as part of the Core Connect case, stating Amazon’s position on the fee issue in more
detail. We thanked Ms. Cook for her careful consideration of the issue, while noting that the
issue was “exceedingly simple” and “not subject to any reasonable dispute.” On October 12,

Ms. Cook confirmed receipt of our email and requested that claimant respond by October 16.
Claimant never provided any response. This email exchange with Ms. Cook is attached as
Exhibit D.

Meanwhile, Amazon had a hearing scheduled for October 23 in another case with
Rosenbaum Famularo as opposing counsel and Ms. Cook as case administrator, Prime
Electronics v. Amazon Services, LLC, Case No. 01-18-0003-0330. We had raised the issue of the
proper fee in this case as well on October 3, with no response from Ms. Cook. On October 17,
we emailed “to request an update on AAA’s review of this issue.” We noted that the hearing
was less than one week away, and that it would be inappropriate to force Amazon to incur costs
defending a claim that AAA’s own rules—which the parties’ agreement incorporated—required
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AAA to reject. We asked that Ms. Cook respond the next day to avoid the need to contact the
arbitrator. Still, Ms. Cook refused to respond. This correspondence is attached as Exhibit E. On
October 18, we sent a message requesting that the arbitrator suspend the hearing pending
payment of the proper fee. The day before the hearing, the arbitrator responded that the case
may proceed “[i]nsofar as AAA informs me that Claimant has paid the amount required” and the
case did in fact proceed. Thus, Ms. Cook apparently told the arbitrator that the claimant had paid
the required fee, even though that was indisputably false. This message from the arbitrator is
attached as Exhibit F.

Ms. Cook’s refusal to apply AAA’s rules continued after the hearing in the Prime
Electronics case. Claimant submitted a post-hearing brief requesting relief in excess of
$300,000, despite that the case had proceeded under the expedited rules based on the claim
amount of under $75,000 reflected in the claimant’s demand. We asked Ms. Cook to confirm
that she would collect an additional $6,525 in fees based on the clear requirement in AAA’s fee
schedule that “[f]ees are subject to increase if the claim or counterclaim is increased after the
initial filing date” (see Exhibit A). Ms. Cook responded merely to state that she “provided this
update to the arbitrator,” but Ms. Cook did not attempt to collect the additional $6,525 in fees
due or provide any explanation for her failure to do so. The increased fee for an increased claim
presents a separate issue from the proper filing fee for nonmonetary claims, and stands a separate
example of Ms. Cook’s refusal to apply AAA’s rules when it would disfavor the claimant.
We’ve included this exchange with Ms. Cook as Exhibit G.

Ms. Cook finally provided a substantive response regarding the proper fee for
nonmonetary claims on November 1 in an email related to the Core Connect case. While
Ms. Cook noted in her response that she had been out on a “brief vacation,” this response came
four full weeks after Amazon first raised the issue in several cases (including Core Connect), two
weeks after the claimant declined to respond to Ms. Cook’s request for comment, and after
Ms. Cook had already improperly forced Amazon to defend the hearing in the Prime Electronics
case. Ms. Cook stated:

I am ... writing to Claimant to confirm an understanding of your claim. You
indicated that the dollar amount of your claim was under $75,000.00 and under
other, you entered “Multiple Account Reinstatements”.

When a non-monetary component is requested, the minimum filing fee is
$3500.00. However, if the non-monetary portion of your claim can be stated in
monetary terms (if we don’t receive the requested relief, it will cost our company
x dollars) we will accept the monetary value for determining the filing fee.



Jeffrey T. Zaino
Yvonne Baglini
November 19, 2018
Page 5

Can you confirm the total amount of your claim, including the monetary and non-
monetary values?

This explanation is nonsensical and directly contradicts AAA’s rules. It also reflects an
obvious attempt to coach claimant’s lawyer to recharacterize claimant’s request for non-
monetary relief so that Ms. Cook would treat the case as solely seeking monetary relief (despite
claimant’s clear demand to the contrary). The effect of Ms. Cook’s approach is that all claims
involving both monetary and nonmonetary relief can proceed under the lower filing fee, but
Ms. Cook ignored that AAA’s rules mandate just the opposite. In response, claimant did not
withdraw its nonmonetary claims but simply stated: “All within $75k...just like all the others.”
This communication string is included as Exhibit H. Ms. Cook has continued to fail to address
the fee issue in her many other cases involving Amazon.

Meanwhile, in a similar case before another case administrator, Amazon faced a similar
issue but a vastly different experience in how the case administrator resolved the issue (and
treated Amazon in the process). In that case, which also involved Rosenbaum Famularo and
claims for reinstatement of an account, Amazon raised the fee issue on October 8. Julie Collins,
a AAA case administrator in California, responded that same day with her understanding that the
lower fee applied when a party states a monetary value for a non-monetary claim. Claimant and
Amazon exchanged emails with Ms. Collins on this issue and eventually clarified that the
claimant had no intention of withdrawing its request for nonmonetary relief. Ms. Collins
informed the parties that the issue would be reviewed by AAA “upper management,” and two
days later, Ms. Collins confirmed AAA would collect the full $3,500 filing fee as required by the
rules. Ms. Collins gave the claimant 7 days to pay the increased filing fee or to amend its filing,
noting that “[o]nly claims that have been properly filed will be presented to the arbitrator for
consideration.” Ms. Collins’s emails related to this issue are attached as Exhibit | and Exhibit J.
Other case administrators have followed suit and have confirmed that cases will not proceed—to
a preliminary hearing call or otherwise—until the full fee is paid or the claimant withdraws
nonmonetary relief claims.

After receiving confirmation of upper management’s position from Ms. Collins, we
informed Ms. Cook of our understanding that this issue had been resolved so as to require
Ms. Cook to apply the fee schedule as written. We sent emails to Ms. Cook on this subject on
Friday, November 9 with respect to multiple cases. Attached as Exhibit K is one example. After
a week, Ms. Cook has refused to provide a response for any of these cases. Ms. Cook has
refused to respond on any of her cases, and has refused to respond to Amazon’s many repeated
requests that she simply apply and enforce the AAA rules—as now has been confirmed by the
AAA management. Ms. Cook is the only case administer that has treated Amazon in this
fashion, which is inexplicable considering she is supposed to be a neutral party.
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In one particular case, Mark Reith (1 Total Tan) v. Amazon Services, LLC, Case No. 01-
18-0003-2337, the claimant’s “relief requested” included no monetary relief at all, but only
injunctive (nonmonetary) relief. Amazon first asked Ms. Cook to confirm collection of the
proper fee in this case on October 3, and again on October 18, but we received no response.
Most recently, we once again raised the issue on November 5 and specifically pointed to the
absence of any request for monetary relief from the demand and emphasized that we had raised
this issue two times previously with no response. Still, Ms. Cook refuses to respond. Instead,
Ms. Cook has continually sent emails requesting the parties provide availability to schedule the
preliminary hearing call, while ignoring Amazon’s requests to address the fee deficiency
entirely. Amazon’s most recent email to Ms. Cook in this case, along with earlier messages from
Ms. Cook seeking to schedule the preliminary hearing, are attached as Exhibit L.

There is a stark contrast between Ms. Cook’s approach to the fee issue and that of other
case administrators. While Ms. Collins initially believed the lower fee applied, she provided her
explanation the same day Amazon raised the issue. Once it became clear that her explanation
conflicted with AAA rules, she consulted upper management to ensure the correct decision was
reached. Ms. Collins had a misunderstanding of the rules, which she worked diligently to correct
by consulting with leadership. Ms. Cook, on the other hand, spent a month coaching claimant to
re-characterize its claim so that she could pretend it sought solely monetary relief and contriving
a misinterpretation of the rules, which she refuses to correct. She apparently has not consulted
management to seek a proper resolution of the issue, but instead has actively sought out ways to
resolve the issue in Rosenbaum Famularo’s favor. While delaying a decision on the issue,

Ms. Cook pushed Amazon into preliminary hearing calls. She also blocked us from raising the
issue with an arbitrator, despite AAA’s rule expressly permitting us to do just that. And most
egregiously, she wrongfully pushed forward with an evidentiary hearing while flatly
misrepresenting the required fee to the arbitrator. The result is that Amazon was forced to incur
thousands of dollars in costs to defend the hearing, and the arbitrator is scheduled to issue an
award by November 21 in a case that never should have happened. While we have not yet
received an award, Amazon is evaluating its legal options for challenging any award if it is
adverse based on Ms. Cook’s bias and refusal to enforce the AAA rules incorporated into the
parties’ arbitration agreement. Ms. Cook continues to ignore upper management’s resolution of
this issue, which is consistent with Ms. Cook’s pattern of ignoring Amazon when we raise an
issue that she is uncomfortable deciding in our favor, no matter how clearly the rules require that
result.

While this issue with the fee for nonmonetary claims—standing alone—confirms
Ms. Cook’s lack of impartiality, Ms. Cook has displayed her bias in other ways. In one case
from several months ago, for instance, Amazon learned after the hearing that Ms. Cook failed to
collect any final fee from the claimant, who was represented by Rosenbaum Famularo. The
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arbitrator ordered Amazon to reimburse the claimant $775 in costs, and in response to Amazon’s
request for an accounting of all fees, Ms. Cook noted that the claimant “owes $800 for the final
fee.” Amazon stated it would reimburse the claimant should it pay the final fee, but that never
happened. The exchange showing Ms. Cook never collected a final fee is attached as Exhibit M.
Ms. Cook’s failure to collect any final fee reflects a lack of impartiality, as AAA’s fee schedule
clearly requires that the final fee is “payable in advance at the time the first hearing is scheduled”
(see Exhibit A). Once again, Ms. Cook subjected Amazon to a hearing that never should have
happened. Amazon receives no confirmation when a claimant pays a final fee, so we have no
way to know how many other hearings Ms. Cook has allowed Rosenbaum Famularo to proceed
with despite the absence of the final fee mandated by the AAA rules.

Ms. Cook has further demonstrated bias in addressing disputes related to the locale of
arbitrations brought by Rosenbaum Famularo. As noted above, Rosenbaum Famularo is based in
New York and almost universally requests New York as the locale of an arbitration, despite that
the claimant lives in another state and the case’s only connection to New York is the claimant’s
counsel. In these cases, Amazon has repeatedly objected to New York as the hearing locale
when the factors considered by AAA clearly favor Seattle or another location. Ms. Cook has
never decided one locale objection in Amazon’s favor. Not once.

For instance, in one case, Amazon explained that all factors considered by AAA favor
Seattle because the claimant had no connection to New York and only the claimant’s counsel
was located there. Amazon noted that the contract required application of Washington law,
which is one factor considered by AAA and makes a Seattle arbitrator more suitable. Claimant
provided no substantive response, but stated only that Amazon’s objection to the locale was
untimely. Ms. Cook responded by stating, without explanation, that the hearing locale would be
New York, but that the arbitrator could make a final determination on locale. Thus, Ms. Cook
compelled the parties to select an arbitrator from New York even though the suitability of a
Washington-based arbitrator was one of the primary bases for Amazon’s locale objection. Given
the lack of any substantive response from claimant, Amazon assumed Ms. Cook considered its
locale objection untimely, but when Amazon asked her to confirm, Ms. Cook stated Amazon’s
objection was “deemed timely” but still provided no explanation for her locale determination.
Thus, even where AAA’s factors strongly favored Seattle and where claimant provided no
substantive response, Ms. Cook simply ignored Amazon’s objection to the locale and deferred to
Rosenbaum Famularo preferences. Communications related to this locale objection are included
as Exhibit N and Exhibit O. In another more recent case, Ms. Cook didn’t respond to Amazon’s
locale objections and simply sent out a list of New York-based arbitrators. When pressed to
respond, Ms. Cook suggested she meant to send out a letter denying Amazon’s locale objection
prior to the list of arbitrators, but that the letter was in her “drafts.” This correspondence is
included as Exhibit P.
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These are not isolated examples but reflect the approach Ms. Cook has taken in all cases
involving Rosenbaum Famularo’s requests for New York arbitrations. We note that Ms. Cook’s
categorical and unexplained denial of Amazon’s locale objections is inconsistent with our
experiences with many other case administrators, who apply AAA’s factors and decide locale
objections fairly regardless of who brings the locale objection. Ms. Cook’s refusal to apply
AAA’s locale factors when they favor Amazon is just another example of her bias in these cases.
Again, no other AAA case administrator has treated Amazon in the consistently negative and
always adverse fashion that Ms. Cook has and does.

Pursuant to AAA’s Statement of Ethical Principles, we understand that “AAA employees
are held to the AAA Standards of Ethics and Business Conduct requiring impartiality in
providing AAA administrative services.”* Unfortunately, we see no viable explanation for
Ms. Cook’s behavior toward Amazon other than a lack of impartiality. In particular, we are
deeply troubled by the recent events involving Rosenbaum Famularo’s consistent failure to pay
the proper administrative fees. The events described above—including the delay in addressing
the issue and eventual responses—Ileave no doubt that Ms. Cook actively searched for ways to
decide the issue in Rosenbaum Famularo’s favor. And while doing so, Ms. Cook forced Amazon
to continue to defend cases that were indisputably improperly filed, and should not have
proceeded under the AAA’s plain rules.

Each case she manages is now compromised by her overt bias. We do not raise this issue
lightly. But we have no faith that Amazon can obtain a fair and just resolution of disputes in
cases where Ms. Cook is involved. If Amazon cannot rely on the neutrality of AAA case
administrators, it will have no choice but to consider other options for the rules governing
arbitrations pursuant to various Amazon agreements. We respectfully ask that you confirm
Ms. Cook will be removed from all cases in which Amazon is a party. Given the gravity of this
issue—and given that Amazon continues to face imminent deadlines in improperly filed cases
Ms. Cook refuses to reject—we request that you respond to confirm Ms. Cook’s removal no later
than Monday, November 26, 2018.

4 https://www.adr.org/StatementofEthicalPrinciples
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Thank you for your time and consideration in addressing this sensitive issue. | am more
than happy to provide more information or discuss these issues in detail.
Sincerely,

Davis Wright Tremaine LLP

John Goldmark

cc: Amazon



